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§21.4145

the student may take during the inter-
val, but VA will increase the interval
rate of payment if warranted by such
training.

(Authority: 38 U.S.C. 3680(a))

(6) Payment for temporary school clos-
ings. VA may authorize payment for
temporary school closings that are due
to emergencies (including strikes) or
established policy based upon an Exec-
utive Order of the President. If a school
closing that is or may be temporary oc-
curs in whole or in part during an in-
terval, VA will first review the provi-
sions of paragraphs (£f)(2) through (f)(5)
of this section to determine if payment
may be continued during the interval.

(i) If payment would not be incon-
sistent with the provisions of para-
graphs (f)(2) through (f)(5) of this sec-
tion, a determination to authorize pay-
ment for a period of a temporary
school closing, or to not authorize pay-
ment if, in the judgment of the VA offi-
cial specified in this paragraph, either
the school closing will not be tem-
porary or payment would not otherwise
be in accord with this section, or both,
will be made by:

(A) The Director of the VA Regional
Processing Office of jurisdiction if:

(I) The reason for the school closing
does not result in the closing of a
school or schools in the jurisdiction of
the Director of another VA Regional
Processing Office, and

(2) If the reason for the closing is a
strike, the strike has lasted 30 days or
less and is not anticipated to last more
than 30 days.

(B) The Director, Education Service
if:

(I) The reason for the school closing
results in the closing of schools in the
jurisdiction of more than one Director
of a VA Regional Processing Office, or

(2) The reason for the closing is a
strike and the strike lasts, or is antici-
pated to last, more than 30 days.

(ii) A school that disagrees with a de-
cision made under paragraph (f)(6) of
this section may request an adminis-
trative review. The review request
must be submitted in writing and re-
ceived by the Director of the VA Re-
gional Processing Office of jurisdiction
within one year of the date of VA’s let-
ter notifying the school of the decision.
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A review of the decision will include
the evidence of record and any other
pertinent evidence the school may wish
to submit. The affirmation or reversal
of the initial decision based on an ad-
ministrative review is final. The review
will be conducted by the—

(A) Director, Education Service, if
the Director of the VA Regional Proc-
essing Office of jurisdiction made the
initial decision to continue or dis-
continue payments.

(B) Under Secretary for Benefits, if
the Director, Education Service, made
the initial decision to continue or dis-
continue payments.

(Authority: 38 U.S.C. 512, 3680(a))

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0604)

[43 FR 35295, Aug. 9, 1978, as amended at 44
FR 62497, Oct. 31, 1979; 46 FR 20673, Apr. 7,
1981; 48 FR 37982, Aug. 22, 1983; 54 FR 33888,
Aug. 17, 1989; 57 FR 24367, June 9, 1992; 64 FR
52651, Sept. 30, 1999; 68 FR 34328, June 9, 2003;
68 FR 35178, June 12, 2003; 73 FR 65263, Nov. 3,
2008]

§21.4145 Work-study allowance.

(a) Eligibility. (1) A veteran or reserv-
ist pursuing a program of education
under either 38 U.S.C. chapter 30, 32 or
33 or 10 U.S.C. chapter 1606 at a rate of
three-quarter time or full time is eligi-
ble to receive a work-study allowance.

(2) An eligible person is eligible to re-
ceive a work-study allowance when-

(i) The eligible person is pursuing a
program of education under 38 U.S.C.
chapter 35 on at least a three-quarter-
time basis;

(ii) The eligible person is pursuing a
program of education in a State; and

(iii) The eligible person is not pur-
suing a program of special restorative
training.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(b) Selection criteria. Whenever fea-
sible, the Department of Veterans Af-
fairs will give priority in selection for
this allowance to veterans with serv-
ice-connected disabilities rated at 30
percent or more. The Department of
Veterans Affairs shall consider the fol-
lowing additional selection criteria:
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(1) Need of the veteran, reservist, or
eligible person to augment his or her
educational assistance allowance;

(2) Availability to the veteran, re-
servist, or eligible person of transpor-
tation to the place where his or her
services are to be performed;

(3) Motivation of the veteran, reserv-
ist, or eligible person; and

(4) Compatibility of the work assign-
ment to the veteran’s, reservist’s, or
eligible person’s physical condition.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537,
5101(a))

(c) Utilization. Work-study services
may be utilized in connection with:

(1) Outreach services program as car-
ried out under the supervision of a De-
partment of Veterans Affairs employee;

(2) Preparation and processing of nec-
essary papers and other documents at
educational institutions or regional of-
fices or facilities of the Department of
Veterans Affairs;

(3) Hospital and domiciliary care and
medical treatment at VA facilities;

(4) For a reservist training under 10
U.S.C. chapter 1606, activities relating
to the administration of 10 U.S.C. chap-
ter 1606 at Department of Defense fa-
cilities, Coast Guard facilities, or Na-
tional Guard facilities; and

(5) Any other appropriate activity of
VA.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(d) Rate of payment. In return for the
veteran’s, reservist’s, or eligible per-
son’s agreement to perform services for
VA totaling not more than 25 hours
times the number of weeks contained
in an enrollment period, VA will pay
an allowance in an amount equal to the
higher of:

(1) The hourly minimum wage in ef-
fect under section 6(a) of the Fair
Labor Standards Act of 1938 (29 U.S.C.
206(a)) times the number of hours the
veteran, reservist, or eligible person
has agreed to work; or

(2) The hourly minimum wage under
comparable law of the State in which
the services are to be performed times
the number of hours the veteran, re-
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servist, or eligible person has agreed to
work.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(e) Payment in advance. VA will pay
in advance an amount equal to the
lesser of the following:

(1) 40 percent of the total amount
payable under the contract; or

(2) An amount equal to 50 times the
applicable minimum hourly wage in ef-
fect on the date the contract is signed.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(f) Veteran, reservist, or eligible person
reduces rate of training. In the event the
veteran, reservist, or eligible person re-
duces his or her training to less than
three-quarter-time before completing
an agreement, the veteran, reservist,
or eligible person, with the approval of
the Director of the VA field station, or
designee, may be permitted to com-
plete the portions of an agreement in
the same or immediately following
term, quarter, or semester in which the
veteran, reservist, or eligible person
ceases to be a three-quarter-time stu-
dent.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(g) Veteran, reservist, or eligible person
terminates training. (1) If the veteran,
reservist, or eligible person terminates
all training before completing an
agreement, the Director of the Depart-
ment of Veterans Affairs facility or
designee:

(i) May permit him or her to com-
plete the portion of the agreement rep-
resented by the money the Department
of Veterans Affairs has advanced to the
veteran, reservist, or eligible person for
which he or she has performed no serv-
ices, but

(ii) Will not permit him or her to
complete that portion of an agreement
for which no advance has been made.

(2) The veteran, reservist, or eligible
person must complete the portion of an
agreement in the same or immediately
following term, quarter or semester in
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§21.4146

which the veteran, reservist, or eligible
person terminates training.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(h) Indebtedness for unperformed serv-
ice. (1) If the veteran, reservist, or eli-
gible person has received an advance
for hours of unperformed service, and
the Department of Veterans Affairs has
evidence that he or she does not intend
to perform that service, the advance:

(i) Will be a debt due the United
States, and

(ii) Will be subject to recovery the
same as any other debt due the United
States.

(2) The amount of indebtedness for
each hour of unperformed service shall
equal the hourly wage that formed the
basis of the contract.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(i) Survey. The Department of Vet-
erans Affairs will conduct an annual
survey of its regional offices to deter-
mine the number of veterans, reserv-
ists, or eligible persons whose services
can be utilized effectively.

(ii) [Reserved]

(Authority: 38 U.S.C. 3485)

[38 FR 12214, May 10, 1973, as amended at 48
FR 37983, Aug. 22, 1983; 61 FR 26113, May 24,
1996; 74 FR 14667, Mar. 31, 2009]

§21.4146 Assignments of benefits pro-
hibited.

(a) General. Section 5301(a), Title 38
U.S.C., provides that payments of bene-
fits due or to become due under the
laws administered by the Department
of Veterans Affairs shall not be as-
signed, except to the extent specifi-
cally authorized by law. No law specifi-
cally authorizes assignments of edu-
cational assistance allowances payable
under 38 U.S.C. chapters 30, 32, 33, 35, or
36, or 10 U.S.C. chapter 1606, and there-
fore none shall be made.

(b) Designating an attorney-in-fact. In
any case where a payee of an edu-
cational assistance allowance has des-
ignated the address of an attorney-in-
fact as the payee’s address for the pur-
pose of receiving his or her benefit
check and has executed a power of at-
torney giving the attorney-in-fact au-

38 CFR Ch. I (7-1-11 Edition)

thority to negotiate such benefit
check, such action shall be deemed to
be an assignment and is prohibited.

(c) Arrangements amounting to an as-
signment. Payments may be made to a
post office box address or a bank ad-
dress only if the educational institu-
tion (other than an organization or en-
tity offering a licensing or certifi-
cation test) attests that it has not en-
tered into an assignment agreement
with the student, and is not the attor-
ney-in-fact of the student with power
to negotiate an educational assistance
check on behalf of the student and is
not otherwise able to control the pro-
ceeds of the benefits check. Such state-
ments shall be subject to review and
when determined to be false, may be
cause for creation of an overpayment
to the account of the veteran or other
eligible person, for which the edu-
cational institution (other than an or-
ganization or entity offering a licens-
ing or certification test) may be liable
under the provisions of §21.4009.

(d) Correspondence school addresses. A
request by a veteran or other eligible
person to send the benefit check pay-
able to him or her at an address which
is an educational institution primarily
engaged in correspondence course in-
struction will be presumed not to be
the actual address of the veteran or
other eligible person and will not be
honored. Benefits checks will not be
sent to the veteran or other eligible
person in that event until a new ad-
dress is provided designating the indi-
vidual’s mailing address.

(e) Referral to Committee on Edu-
cational Allowances. When the evidence
of record indicates that an educational
institution has violated the terms of
this section, the matter will be referred
to the facility Committee on Edu-
cational Allowances as provided in
§§21.4210(g) and 21.4212.

(Authority: 38 U.S.C. 5301(a))

[43 FR 35296, Aug. 9, 1978, as amended at 44
FR 62498, Oct. 31, 1979; 61 FR 26114, May 24,
1996; 63 FR 35831, July 1, 1998; 72 FR 16969,
Apr. 5, 2007; 74 FR 14667, Mar. 31, 2009]

STATE APPROVING AGENCIES

§21.4150 Designation.

(a) The Chief Executive of each State
is requested to create or designate a
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